
 

 

PRINCIPLE OF THE PRIMACY OF REALITY IN GUATEMALAN LABOR LAW 

The Labor Code recognizes that labor law is realistic and objective, and has made it one of its 
fundamental principles. It is realistic "because it studies the individual in his social reality and 
considers that to solve a determined case based on an understood equity it is essential to focus first 
on the economic position of the parties"; and it is objective, "because its inclination is that of solving, 
the diverse problems arising from its application, with social criterion and based on concrete and 
tangible facts". 

Based on this principle, known as 'Primacy of Reality', it is established that in case of discrepancy 
amidst practice, or the reality of the relationship between the parties, and the forms, appearances or 
documents that the parties have accepted or signed, what must prevail is the practice or the reality of 
the relationships.  

It is common practice in Guatemala that many employers simulate labor relationships, giving them 
the appearance of supposed civil or commercial relationships, to avoid their responsibilities and legal 
obligations as employers. 

As a result of the application of the “Principle of the Primacy of Reality", although the relationship 
between the parties has a civil or commercial nature, given that there are contracts, documents or 
invoices that establish that it is not a labor relationship, if it is verified that the employment 
relationship meets the elements of a labor relationship, such as subordination, work under the 
continued dependence and immediate or delegated direction of one person (a legal entity or 
individual), for remuneration, which may be pecuniary or take some other form of agreed economic 
benefit tied to the performance of the employee, undoubtedly the relationship has a labor nature. 

The Constitutional Court has ruling on labor matters with respect to this principle, indicating that “…in 
Guatemalan law the primacy of reality, is recognized in the section d), fourth recital, of the Labor 
Code. This principle gives priority to the facts, meaning that what effectively has happened 
prevails over the forms or appearances that the parties have agreed upon. The employment 
agreement is an "agreement based on reality" that dispenses the forms to make prevail what happens 
or has happened in life. Therefore, unlike what happens in civil law, which gives special relevance to 
what is agreed by the parties (who are considered free to regulate their rights), in labor law, in case of 
disagreement between what happens in practice and what arises from documents signed by the 
parties or agreements concluded between them (what was documented), preference must be given to 
real evidence (the facts) …” (Constitutional Court Ruling, May 26, 2009, file 885-2009). These criteria 
have been applied and keep being applied by the Constitutional Court in a significant number of 
labor decisions. 

If you require additional information on this subject, do not hesitate to contact us. 
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